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CHAPTER 72-201

LAWS OF FLORIDA

Section 1. Subsection (1) of section 550.41, Florida Statutes,
is amended to read:
550.41 Summer thoroughbred horse racing period author
ized; additional days for charitable and scholarship purposes.When there are three or more thoroughbred horse race
tracks operating under valid outstanding permits issued by the
division of pari-mutuel wagering located within a radius of one
hundred miles of each other, the division may issue a new permit
for summer thoroughbred horse racing only. Such new per
mit holder within the area shall be permitted, during the period
beginning on May 6 and ending on or before November 12 of
each year, to conduct an additional one hundred and twenty days
of thoroughbred horse racing between the hours of 12 noon and
G-:-00 fr.Br. 12 midnight eastern standard time or daylight saving
time, exclusive of Sundays, upon dates allocated to it by the
board of business regulation, which additional period of racing
shall be known as the "summer thoroughbred horse racing
period." The horse racing season beginning December 1 of each
year and ending May 5 referred to in §550.04, shall hereafter be
known as the annual "winter thoroughbred horse racing sea
son."
Section 2. This act shall become effective immediately upon
becoming law.
Became a law without the Governor's approval.
Filed in Office Secretary of State April 16, 1972.
(1)

CHAPTER 72-201
Committee Substitute for House Bill No. 543
,
AN ACT relating to condominiums and cooperative apartments;
adding subsection (8) to section 711.24, Florida Statutes,
providing that any person who purchases a condominium or
cooperative apartment in reasonable reliance upon material,
false or misleading advertising shall be entitled to rescind the
contract or recover damages for his loss ; providing a time
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limitation for bringing such actions; providing an effective
date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) is added to section 711.24, Florida
Statutes, to read :
711.24

Full disclosure prior to sale; publication of false or

misleading information.

(8) Any person who, in reasonable reliance upon any mate
rial, false or misleading statements or information published by
or under authority from the seller, in advertising and promo
tional materials, including but not limited to brochures and
newspaper advertising, pays anything of value toward the pur
chase of or acquiring an interest in a condominium or cooper
ative apartment located in this state shall have a cause of action
to rescind the contract or collect damages from the seller for
his loss prior to closing of the , transaction by which ke
purchases or acquires the interest. After the closing of the
transaction, the purchaser shall have a cause of action against
the seller for damages under this section from the time of
closing until one year after the date upon which the last of the
events described in paragraphs (a) through (d) below shall
occur:
(a)

The date of closing of the transaction; or

(b) The first issuance by the applicable governmental au
thority of a certificate of occupancy or other evidence of suffi
cient completion of construction of the building containing the
apartment to allow lawful occupancy of the apartment. In coun
ties or municipalities in which certificates of occupancy or other
evidence of completion sufficient to allow lawful occupancy
are not customarily issued, for the purpose of this section evi
dence of lawful occupancy shall be deemed given or issued upon
the date that such lawful occupancy of the apartment may first
be allowed under prevailing applicable laws, ordinances or stat
utes; or
(c) The completion by the seller of the common elements
and such recreational facilities (whether or not the same are
common elements) which the seller is obligated to complete or

617

CHAPTER '72•202

LAWS OF FLORIDA

provide under the terms of the written contract or written
agreement for purchase and sale of the apartment; or
(d) In the event there shall not be a written contract or
agreement for purchase and sale of the apartment, then the
completion by the seller of the common elements and such rec
reational facilities (whether or not the same are common ele
ments) which the seller would be obligated to complete under
any rule of law applicable to the seller's obligations.
(e) Under no circumstances shaU a cause of action created
or recognized under this section survive for a period of more
than five (5) years after the closing of the transaction.

Section 2.

This act shall take effect October 1, 1972.

Approved by the Governor April 14, 1972.
Filed in Office Secretary of State April 17, 1972.

CHAPTER 72-202
House Bill No. 2805
AN ACT relating to retirement; setting aside the provisions of
§122.10(3), Florida Statutes, for state employees who were
permitted to retire simultaneously under the provisions of
§112.05 and chapter 122, Florida Statutes, prior to November
1, 1970; requiring the administrator of the Florida retire
ment system to establish rules and procedures to prevent such
dual retirements; providing an effective date.
WHEREAS, the comptroller, as administrator of the noncon
tributory retirement system for state employees established by
section 112.05, Florida Statutes, pursuant to an opinion of the
attorney general, did permit certain employees to retire and
receive benefits under the provisions of said section, and to leave
their contributions in the state and county offices and em
ployees retirement trust fund with the understanding that their
spouses would be eligible for benefits from said system upon
their death, and
WHEREAS, this procedure had the effects of permitting the
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CONDOMINIUMS

False advertising and Salesmen or Agents
Possible Solutions:
The proposals contained in SB 878 do not cover certain
other abuses which have arisen in the condominium industry.
These abuses deal with false advertising, and salesmen or
agents of condominiums.
A method which might be used to deal with the problem
of false advertising involves an extension of the scope
of the Florida Land Sales Practices Law (Chapter 478, F.S.).
This could be done quite simply by defining condominium
apartments of four units or more as a

"subdivision".

This

would place such items as advertising and condominium salesmen
under the jurisdiction of the Florida Land Sales Board, as
provided in Chapter 478.021 (e,f).
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Condominium Hearing
North Miami Beach, Florida

October 16, 1970

\ \

Members present:

Senator Barrow, Chairman, Senator Karl, Vice-

Chairman, Senators Henderson, Poston, Weber and Weissenborn.
Meeting Place:

City Council Chamber, North Miami Beach City Hall.

Senator William D.

Barrow, Chairman, Called to order the meeting

of the Commerce and Licensed Businesses Committee at 9:35 a.m.
on October 16, 1970, in the City Council Chamber of the City Hall
of North Miami Beach, announcing that the meeting was being held
pursuant to instructions of Senate President John E. Mathews to
hear testimony on the subject of condominiums.

Following introduc...

tions of the Senators present and recognition of House Members
Gerald Lewis (newly elected Senator), and George Baumgartner,
Cnairman Barrow called upon Senator Karl to outline the past acti
vities of the Select Committee on Consumer Protection dealing
with condominiums.
Senator Karl noted that some 9 hearings were held throughout the
state by the Select Committee after which a full report of the
findings was made to the Senate.

The report also was published.

Further activities of the Select Committee included assistance
with introduction of 25 to 30 legislative proposals dealing with
the general area of Condominiums and Cooperative Apartments.
The 1970 Session of the Legislature saw 5 of these bills passed
into law.

Senator Weber made a detailed explanation of these bills
(SB 157 and 158) and explained that they would go into effect
January 1, 1971.
There followed a period of questions from the audience posed by:
Sal Jainjuilio of Crystal Court Manor Hotel, Sam Cohen of Majorca
Towers r Kenneth Cagan of Crestview Towers, William Schnitzer
of Jade Winds, George Sipkin of Point East Condominium, Paul Baron

---------,.

of

and Frank Gordon of Palm Air in Pompano.

The following people addressed the committee during the hearing:
Jerry Richmond - Point East Condominium - appearing at the request
of Senator Weissenborn regarding House Bill 4333 and SB 157.
Mr. Richmond said the two bills are paradoxical expecially with
reference to the full disclosure and retroactive provisions.

He

said the developer still manages to retain control through the use
of 99-year leases and through management contracts.

Also, that

the ostensible power of the Association to control budget was not
a protection in that the manager has complete discretion to hire
and fire and Association must comply with manager's request.

On

one occasion when the people of Point East asked for copies of the
accounting statement that justified the manager's request, the
manager turned off the air-conditioning in the recreation area,
thereby using coercion.
Mr. Richmond recommended that:

with reference to HB 4333, repeal

retroactive Section 2 re. validating pre-existing contracts, pointing
out that the hill is unconstitutional because it does not mention
"retroactivity in the title" and concerns two different subjects.
(Senator Karl pointed out that Florida Horne Builders also feel

That Section 2 should be repealed as it has no part in this bill.)
Regarding SB 157, Mr. Richmond pointed out that there should be
provisions that require the builder to be tied down to the point
of his declaration and to stick to the specifications so that the
units are built according to representation and further that the
Act should specify when the declaration should be filed.
Also, Mr. Richmond suggested that there be a requirement that the
recreation area be fully described prior to closing and that the
developer be bound to stick with what his description is and that
he cannot materially change it without the consent of the owners.
He said, "I'm suggesting that the brochure alone is not enough.
It should be spelled out that that must appear in the declaration
itself - as a part of the declaration - that the developer should
be tied to comply with that declaration and that the act itself
should specify when the declaration is supposed to be filed.

That

the developer should not be free to go ahead and file the
declaration at a later time had he made changes over what's in the
sales brochure."
***Senator Barrow requested Mr. Richmond to file recommendations
and remarks with the secretary•••none have been filed to date.
Joseph D'Apice , President of the Condominium Owners Association
(Materials filed�*)

Recommended:

1.

retainer fee of 10% of the

purchase price be withheld and this money placed in escrow to
protect the buyers from developers who fail to comply with their
commitments.

2.

protect buyers of condominiums from debts incurred

by the developer during the construction stage of the complex by
requiring that financial statement rendered reflect any outstanding
debts incurred by the developer during the construction stage of
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the condominium and during the transition period.

3.

prohibit

developers from renting and leasing condominiums.

4.

create a

Condominium Commission.

5.

repeal House Bill 4333 and House Bill 850.

Mrs. Edythe Eichler, Public Relations Chairman, Condominium Owners
Association,

(**filed materials)

(explained there were 3 condo

minium owners associations in the Miami area)

Regarding Palm

Springs Gardens Condominium Hialeah Gardens, complaint regarding •
sewerage problems, failure of builders to complete units as promised
thus forcing owners to have to live elsewhere at �eat expense while
waiting for their units; recreation area complaints, and changes
in Declaration after filing.
Mrs. Charlotte Fine (**filed materials) Discussed the resale or
renting of apartments by owners.

Objects to fee imposed for resale

or renting of apartments by owners (scale of fees ranging from
$100 to $400) while builders and developers rent apartments without
paying the fee. (She was advised to report fee-charging practices
to Florida Releastate Commission and also to consider possibility
of a "class suit" to test the proposition in court)
Cyril S. Kaplan, Plantation Royal Condominium in Broward Coun..:!:1_:
Recommendations:

1.

When developer turns over the condominium to

the owners he shall be required to escrow enough funds to satisfy
complaints about lack of performance in construction and services.
2.

When developer describes his •:'!ornrnunity through the advertising

media, whatever he states shall become a contractural obligation.
3.

Selection of the first Board of Directors shall not be solely

at discretion of builder as it means management and builder are one
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and the same.
4.

All management contracts shall be

subject to review and acceptance

by actual representatives of the condominium owners.

Further,

books shall be available for inspection at stated intervals.
5.

Require developer to maintain same qualifications and regulations

for all purchasers from first to last.
6.

Require the developer to include representatives of condominium

owners on all screening committees.
7.

Provide a legislative hearing officer to whom individual

complaints can be forwarded.
8.

Require that developer's estimate of cost bear some relationship

to the actual costs.
He pointed out that these things are necessary to prevent recurrence
of adverse comments such as appeared in the September 13th issue
of New York Times Magazine.
Samuel Cohen, Majorca Towers:

Said that the declaration of condo

minium is recorded on a date that is earlier than that of actual
occ�pancy yet the builder is charging back to owners maintenance
charges that do not rightfully belong to the unit owners.
case of Majorca Towers, the debt was some $40,000.00.
Bernard Dosick, Crestview Towers: Complained that an emergency
stand-by generator in case of power failure, promised by the builder
and necessary to many occupants, was never installed in the building.
Many owners with heart conditions were unable to climb stairs in
case of power failure.

In this case, Mr. Dosick was advised to seek

an attorney as legal recourse should be available to him.
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George Sipkin, Point East Condominium (one of the largest of the
condominium complexes and is only condominium that has ever won a
suit against the developers)

pointed out that SB 157 Sec. 1

needs to be broadened to include other ·contracts than management
contracts.

For instance, he said Point East developer had signed

contract for medical center at a cost of $100,000 per year, an
attorney contract for a salary of $10,000 per year for 25 years with
cost-of-living escalation every 5 years (escalation to go !:E. only),
contracts for accounting services, air conditioning service con
tracts, lawn mowing services, washing machines, etc. at a cost of
$2,000 per month.

All these contracts were signed before the

transfer to unit owners but the unit owners are still bound by the
contracts.

He says expand Section 1 to include that every contract

drawn prior to the entrance of owners should also be subject to
the present provisions of Section 1 of SB 157.

He further recommen

ded that no more than 15% of the operating budget be in lease-hold.
The Rule of Reason should be used so as not to make it too difficult
for builder but that senior citizen owners should be protected from
being swamped.
Saul Morgan, Chairman of Apartment Council of the Builders Association
OF South Florida

Said in essence that the new law is sufficient

to cover most of the abuses described and is the best guideline to
builder and buyer alike.

He said the builders did not know the

provision to ratify all prior management contracts was in the bill.
He advised the Committee of their stand at time of consideration.
Said the right to build condominiums on leased lands should be left
as it is, since that was the intent of the Bill.
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Mr. Morgan pointed

out that filing declarations prior to selling is impossibile as_
most financial institutions will not grant financing until a certain
amount of pre-sales have occurred.

If the building is condominiumized

initially they then no longer have any control over the destiny of
the building.

(This was questioned by committee members).

He

further said it was impossible to legally describe condominium units
prior to their construction.

(This was questioned by committee

members)
Mr. Morgan stated that he opposed withholding 10% and placing it
in escrow before taking title because buyers must be satisfied in
advance.
Also prior contracts signing will be taken care of in the mandatory
filing of budget prior to taking title.
In regard to fees on rent or resale by their association, he suggested
that the Association change it if it wants after they take possession.
As far as management contracts (service contracts) are concerned, he
pointed out that service contracts are necessary because some such
as washing machine venders will not put machines there unless he
knows he has a certain time of useage.
servicing.

Likewise, other types of

Them are also certain contracts concerning management

which must be entered into on a long-term basis and should not
be severed unless for cause.
NOON
Afternoon Session:
Lewis Adams, Secretary Florida Cooperative Owners Association: Said
he feels the new law will provide workable base for condominium
industry.
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Stanley M. Robbins (representing industry) -Executive Vice-president·
of I.

z.

Mann, builder operating primarily on the West coast.

Mr. Robbins was asked to find out about financing after recording
declaratic.u.

He said he would contact First Federal of St. Peters

burg on Monday, with whom his company deals, to find out why their
declaration is not recorded prior to financing.
Senator Karl asked what would be the objection to a law that would
prohibit the use of any deposit or any part thereof until the
declaration has been recorded.

Mr. Robbins promised to find out

this also and to let the Committee know.

(no information received

to date by Committee secretary.)
Myron J. Schon (Mickie), retired Westchester trial lawyer : Recommends
that disclosure specify the number of persons who will ultimately
use the recreation facilities of complexes as they are often
totally inadequate for the number of units that are finally built
in some condominium complexes.

He wants a Commission appointed

to hear testimony on condominiums with original jurisdiction to
look into the adequacy of recreation areas with appeal directly to
Supreme Court only.

He further recommended that anything in the

brochure about what builder is going to furnish shall be legally
admissible in evidence in a court of law for suit of damages even
though it is not in the contract.

Advertisements become legally

part of the contract.
***Was requested to file materials with Committee•.•none to date.
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Samuel Cohen, Majorca Towers

complained there was no opportunity

to read declaration of condominium. (was advised this was cured in
the new law going into effect January 1, 1971)

He urged retro

active relief �or those who had suffered before law goes into
effect.
Sam Stark, Attorney at Law and Second Vice-president of the Condominium owners Association, Inc.Recommended the adoption of "the
unconscionable contract clause",which is interpreted in Section
2.302 of the Uniform Commercial Code, to apply to condominiums.

He suggested that a statute patterned on this language be adopted:
'' If the Court as a matter of law finds the contract
{the declaration of condominium and all the appur
tenant papers attached thereto) or any clause of them
to have been unconscionable at the time it was made,
the Court may refuse to enforce the contract or it may
enforce the remainder of the contract without the un
conscionable clause or it may so limit the application
of any unconscionable clause as to avoid any
unconscionable result."

(**was asked to file materials)

Norman Goldstein - Attorney of North Miami Beach, appearing at the
. . . .,. . . � .,.
request of the Florida Bar. Commented on two situations where
his opinion differs from members of the Committee:
1.

Screening fees in connection with resale. He said he

drafted first provision on behalf of owners assciation which wanted
to provide for screening fees paid to the association when an owner
wanted to sell.

He further said that reasonable fee for time involved
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would not be a violation of the realestate law regarding brokers'
fees.
2.

Brochure representations are expressly waived by buyer

and he questions whether

a viable cause of action exists.

He further stated his opposition to the unconscionable clause idea; and
recommended that the viewpoint of savings and °loan companies regarding
condominium legislation be sought and considered.
Solomon Hattaway, East Point Condominium : Suggests that builder
require architect and/or civil engineer to be responsible for
substantial completion of condominium (Sec. 711.22 & 509.1) to
see that building code is complied with.
Cyril Kaplan, Plantation Royal: protested that often condominium
association, developer, and management are one and the same people
and the purchaser has no protection whatsoever in a case like this.
Frank Wilson

(filed materials) wanted to know if he should have

an abstract on his condominium in Palm Beach Co�mty •
William Schnitzer, Jade Winds :

Told about fire hazard at Jade

Winds in 10-story building where there is only one elevator.
He recommends a condominium commission.
Joseph Shapiro, Jade Winds in Dade County, complained of engineering,
drainage and building inequities.

Wants condominium commission.

Sal Jainjuilio, Crystal Court Manor in Hollywood, made general
complaints regarding management contract.
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Bernie Dosick, Crestview Towers:

Asks that the Legislature just

protect the buyers - let builders make as much money as they wish
but just protect the buyer with proper laws.
Ignatz Spitz, Buckley Towers, North Miami Beach. (a condominium
complex of 564 apartments) Mr. Spitz, an attorney for 48 years,
says they as condominium owners are merely renters due to lengthy
"ownership date" i.e. date on which complete possession of con
dominium is taken over by condominium owners association.
Regarding the Stone Bill he pointed out that in the 5th or 6th
line "at any time subsequent to the time any individual unit owners
assume control of their association " (Sec 711.13 (4)) was faulty
in allowing this prolonged control by builder.
Senator Karl said that the whole section was a result of a com
promise amendment on the floor of the Senate, and that probably
they inadvertantly left out some protection against a prolonged
or deferred control date.

Said this is very likP.ly a loop-hole which

grew out of a hasty amendment process which should be corrected.
Mr. Spitz was asked for recommendation regarding at what point it

should be specified that the control passes. He recommended that

51% majority is reasonable after a lapse of 12 months provided the
building is 80% sold.
Samuel Left, attorney at law, North Miami Beach:

He made many

recommendations including 10% hold-back of purchase price.

Suggested

that builder must supply abstract or title commitment, state what
the interest rate actually is - not just say "prevailing rate",
must mention parking and in disclosure state whether it is included
-10-

or not.

He further recommended a uniform condominium transaction

and standardization of declarations.
John Smith, Imperial Towers, Halandale.

He complained about inadequate

recreation space and parking space in his condominium.
The Meeting was adjourned at 5 p.m.

Betty Swindell, Secretary
Committee on Commerce and Licensed Businesses
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MEMORANDUM RE: CONDOMINIUM LEGISLATION

PRELIMINARY REMARKS
This Memorandum shall be divided into three subject areas.

The

first contains a summary of the major problem areas presently being
experienced by condominium purchasers.

The second contains a discussion

of the specific provisions of Chapter 70-274.

The third contains a

discussion of deficiencies existing in Chapter 711, � �• , which have
not been included or mentioned in Chapter 70-274.
No atteinpt has been made to set forth drafts of specific legislative
changes. If, after reviewing this Memorandum the Committee feels that
such specific suggested drafts would be of assistance, I will be happy to
reproduced by
FLORIDA STATE f,\RCHIVES
DEPARTMENT OF STATE
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set forth proposals in those areas.
With regard to House Bill 4333, I have appended to this Memoran
dum a copy of the Memorandum of Law filed in the Point East cases which
specifically points out the constitutional deficiencies of that Bill.
I.

NATURE OF PROBLEM AREAS:

Any protective legislation must be enacted with particular regard
to the class of persons sought to be protected.

The Majority of condo-

minium purchasers are past middle age, many are retired, and many are
non-residents of the State of Florida at the time of their purchase.
The nature and complexity of the condominium documentation,
which is often from 100 to 200 pages in length, adds another unusual factor.
The vast majority of purchasers do not have advice or assistance of counsel
at the time of purchase or at the time of closing, since the fee charged by
an independent attorney to review such complex documentation are often
more than many of the purchasers are either willing or able to pay.
Condominiums being a comparatively new field of real-estate law in
Florida, and the basic documentation often differing widely from project
to project, the average real estate attorney is reluctant to handle a
condominium closing for a single purchaser because of the comparative
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time necessitated for a proper review .of the documentation,

On the other

hand, the Developer is represented at closing by an attorney, and many
purchasers may mistakenly rely upon his legal expertise to protect their
own interests.
Another major factor peculiar to the condominium purchaser is
that many make arrangements to purchase their condominium unit without
ever

having been to Florida or without ever having seen the project in its

completed state.

They often enter into purchase agreements on the strength

of puffed up advertising brochures, and then arrive in Florida for the first

time at the time of closing,. with cars, trucks or moving vans containing all
of their possessions prepared to immediately move into their unit.

Accordingly, if problems develop at the time of closing such as
unexpected or unreasonable closing charges, defects or discrepancies in
their apartment, apparent inadequacy of recreational facilities or equipment,
the closing statement is nevertheless signed and the sale consummated
because of the practical hardship of making other arrangements after already
having given up prior living accomodations and having undergone the cost of
moving.
The essence of the practicalities of this situation are that the right
to rescind at closing because of misrepresentation or other violations of the
full disclosure act is not a practical one to most purchasers, and thus
affords little or no relief at all for the abuses that have occurred or first
appear at closing.
Other equally important problem areas are:
1.

Contract provisions that allow the developer to retain control

of the Association until every unit is actually sold thus permitting the

Developer to control the Association for a substantial period of time by
merely retaining unsold a token number of apartments.
z.

Management contracts and agreements that by their length and

specific provisions give lip service to control by the Association, but in
reality vest real control in the Developer's Management Corporation for
extensive periods of time.
LAW OFFICES F'RATCS F"LOYO PE':ARSON & STEWART, PROrf:SSIOtlAL ASC';OCl.a.TtON Twrt,-Ttf F'LOOR r-nur:onn F'ttlt1 rHN''; MIAMI F"tl"'!t>rn�

3. Where management contracts are used, the Associations have
no protection to afford damages against the company in the event it defaults
or misappropriates the funds of the Associations which it has collected.

The

management companies are in most, if not all cases, merely shell corpora
tions with no real assets other than the Associations' monies. A requirement
in the Act that such companies be bonded would help to remedy this problem.
4. Non-exclusive recreational areas; that is, impressive and
unique appearing recreational areas that may be adequate for the number of
initial users, but become inadequate as additional sections are added to the
condominium complex or as the Developer may decide to allow residents of
other neighboring projects he owns or later builds to use the same facilities.
Similarly, there is no protection against the Developer making a lease or
arrangement with third parties to allow them concurrent use of the facilities
with revenues for such use going directly to the Developer.
5. Gross misestimation of projected maintenance charges and no
legal requirement for the Developer to change or update his estimation as the
project progresses (particularly in a large multi-phase project extending
over two or more years), and rising costs, increased taxes, and modifica
tions in plans materially increase maintenance charges.
6. No requirement that the prospective purchaser be made aware
that an "estimated maintenance charge" should not be relied upon; or
alternatively, no requirement that the Developer be reasonably accurate
in his estimation of projected maintenance charges.
7. Except where the Developer expressly warrants construction
for a stated period of time, the individual purchaser (as are most home
purchasers in Florida) is faced with a "gray area" of the law as to remedies
for construction defects in his unit or in the common elements of the
condominium buildings.
8.

Contracts are often ambiguous or silent as to the obligation of

the Developer to pro-rate maintenance charges, leasehold charges, and
mortgage charges for those who close in the middle of a month or at a

period of time when the recreational facilities are either incomplete or
unavailable.

In recent cases purchasers have waited several months for

completion of recreational facilities and nevertheless have remained bound
to pay substantial sums for leasehold rentals effective upon the date on which
they received their apartment, without any provision for a rebate or pro
ration.

Often, the buyer accepts verbal promises as to such matters without

requiring that they be included in his closing statement and then finds that
under Florida Law he has no remedy.

This is a logical consequence of fact,

mass closings of many units occurring right after a project or building in a
project receives a certificate of occupancy, with many of those closing unaid.

.

ed by legal counsel, and either too rushed or too unsophisticated to require
that the promise be in writing.
9.

Portions of the common elements owned by the entire Association

are often "sold" by the Developer as parking spaces either outright or as
"permanent easements" unavailable to the other members of the Association,
and with the funds going to the Developer rather than the Association.
10.

"Resident Managers" are often mentioned in brochures without

any corresponding provision being made by the Developer to reserve an
apartment for use of a Resident Manager.
11.

Recreational areas and areas of the common elements may be

adequately furnished or not furnished at all, all at the whim of the Developer,
since most condominium documentations are silent on the question of provid
ing furnishings, part.icularly as to the recreational areas.

In one case in

point, a large and elaborate apparent banquet hall facility was provided,
completely bare of furniture.

Upon protest, the members of the Association

were told that they were not entitled to furniture, and that they were lucky
to have paint and mirrors on the walls and carpeting on the floor since the
Developer-Lessor really had no obligation to provide even that.
12.

Documentations are often indefinite as to the number of units or

buildings for a given project, and they may be indefinite as to whether the
builder is obligated to build a recreational area.
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As a result, some projects

find themselves sharing recrea tional facilities with many more buildings than
they could reasonably have anticipated from the original advertising brochure ,
while others find themselves either without promised recreational areas or
without a sufficient number of buildings to support the maintenance and
ground rental costs of contemplated recreational facilities at the originally
estimated_amount.

Still others find the character and complexion of their

development changed in midstream, as where in one case a Developer elected
to make the-remaining bull.dings in a large multi-phase project double the
number of stories predicted in the original brochure, and another decided
after building ,two two-story buildings of a projected seven two-story condo
minium project, that the remaining buildings would instead be three highrise rental buildings. Instead of a moderately sized garden type condo
minium complex, the residents of the latter project found themselves adjoin
ing and in part sharing facilities with a large multi-story apartment complex
with a liklihood of a different type of neighborhood then they could reasonably
have anticipated.
In sum, because of these peculiar problems, there must not only be
"full disclosure", but there m�st �lso be�le remedi!;:;;o in�lude specif,i,c
performanc�, P.:,ovisions for damages, pr_esumptions of fraud, and some
I

�icing by a state r��ato:iy_body to review co�P..!?,Jn,_ts of fraudulent or
unreasonable practices.

In addition, there should be specific standards

establis4ed as to the contents of condominium documentation and regulations
thereby reducing legal costs in reviewing documentation and minimizing
the risk to the prospective purchaser by standardizing the basic condominium transaction.
· Flexibility to the Developer could be maintained while affording
protectiorvand full disclosure to the purchaser by simply requiring that any
material deviations from the model set of documents be prominently disclose
and displayed , such as by notice in bold type at the beginning of the documentation.
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II. DEFICIENCIES IN THE FULL-DISCLOSURE ACT:
The comments below are directed at specific provisions of the
Full-Disclosure Act as noted at the beginning of each comment.
�l. Section 711. 13(4).

� provision, as is the rest of the Act,_is

silent on the crucial question of how and when the con_ggminium._yniLowners
a.re to obtain control of their Assomtion.Lso th�t they can take_tb_!L15.

As noted above, the Developer is free to retain control of the Association for
a. substantial period of time, and thus prevent a vote on management even
though 95 or even 99 percent of the units have been sold, simply by a provi
eion that he retains control until all units are sold.
This provision is also ambiquously silert on the question of whether
the unit owners, once they obtain control of their Association, may vote only
once or whether they may vote more than once to seek cancellation of the
Management Contract. In other words, if once upon obtaining control a vote
is taken and less than 75 percent vote for termination, may the vote be taken
again a week later, a month later, a year later, or not at all? It is also
unclear as to whether "individual unit owners" as used in the Section,
contemplates one vote per unit or more than one vote in the case of joint
ownership of a unit.
� Finally, ,:he provision affords no apparent relief for Management
_Eontra cts entered into by the Condominium Association while the Association
is still under the control of the Developer, wherein such contract was actuall
exec�d on any day prior to January 1, 1971, despite the fact that many or
even all units were sold after the effective date of the Act.

The problem the

is the hiatus created by the effective date of the Act thus aHowing the Develo
to continue to enter into such contracts with himself prior to January 1, 1971
that bind purchasers on and after that date.
While a provision affording direct relief for contracts entered into
prior to the effective date of the Act could be assailed as being an unconsti
tutional impairment of contract, the legislature could nevertheless afford
some measure of protection by recognizing in law that management contracts,
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which are personal service contracts, are against public policy, whenever
consummated, wherein such contracts are unilaterally binding for more than
a certain stated period of time, such as three (3) years after completion of
the development,
2.. Section 711. 24( 1 ). This section fails to clarify when the
Declaration of Condominium is to be recorded and what it is to contain in
regard to a survey and description of all of the common elements as required
by §711.06, §711.0S(l)(e), and §711.09(2), which as pointed out in section
ill of this Memorandum, contain important ambiguities as to time of
recording and items required with regard to the Declaration.
3. Section 71 I. 24(4). It is not clear as to which "underlying ground
lease" is contemplated by this section. It may refer to the ground lease in
the case of a condominium created on a 99-year leasehold, or it may refer
to the 99-year ground lease commonly used just for the recreational facility.
If it is the latter that is referred to, this would be the appropriate place to
tie down exactly what is being offered to the purchaser as a recreational
facility. Specifically, instead of merely providing that the "terms, condi
tions and charges" be provided, this section should set-forth that there be
disclosure to the buyer as to the specific facilities being provided, including
a graphic and accurate description of the facilities, and the furnishings and
related items provided with the facilities.

Most importantly, the section

should require full disclosure as to the estimated number of users of the
facilities, the estimated share of the monthly maintenance charge attribu
table to the facilities, the actual cost of the facilities or estimated cost, and
in bold print the statement that the facilities are NOT exclusive if that be the
case.
4. Section 711. 24(5).

This section should additionally require,

with regard to the Management Contract, that there be in simplified and
understandable terms a concise statement as to the duration of the contract,
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the means of termination of the contract for cause, and the nature and
extent of any control over management and maintenance services retained by
the Association during the length of the Management Contract.
5.

Section 711. 24(6).

This paragraph concerning a copy of the

projected operating budget simply does not go far enough. It leaves
unremedied the situation of grossly negligent or intentional misrepresentatio
of estimated ·maintenance charges on the part of the Developer.

This

paragraph should contain not merely a r_equirement for a projected operating
budget and supporting details, but that the Developer for a stated period of

' '

,,,

time guaran!ee the budget subject to the right of the Developer to notify· the
purchaser of any revisions of the projected operating budget as changing
conditions require, which changes would allow rescission on the part of the
purchaser.

Alternatively, there should be statutory penalties for grossly

negligent or fraudulent estimates with a statutory rebuttable presumption of
fraud wherein a projected operating budget (absent a guarantee by the
Developer), exceeds the projected estimate by a stated Eercentage.·
Evidence of strikes, national disaster, major tax increases unforeseen
by the Developer, or other circumstances either beyond the Developer's
control or not reasonably foreseeable at the time the projected operating
I

budget was proffered to the purchaser would be affirmative defenses to rebut
the pres1;1mption.
6. Section 711. 24(7).

This provision is perhaps the most impor

tant of any recently inacted, but in its present form it is also the most
ineffectual. It properly requires a furnishing of a sales brochure which is
to contain certain material items concerning the unit and the recreational
facilities. Its weakness is its complete failure to include any penalty or
/
remedy for "errors" or major substantial differences between the sales
brochure and the actual facilities provided. It further weakly provides that
"thereafter, no changes or amendments may be made in any of the items
furnished to the prospective buyer.•• ". Thus, the Developer is prohibited
from changing or amending the written items supplied to the buyer, but is
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nowhere prohibited from changing or altering the facilities themselves.

A

Developer under this section could issue a brochure showing a glamorous
and symmetrical circular recreational tower, and continue issuing such
brochure even after the Developer had determined that the Tower was to be
rectangular and had, in fact, constructed the Tower in a rectangular manner.

A situation similar to this has actually occurred.

In addition, the section

fails to provide any remedy for changes made in the facilities after closing;
such as where the Developer decides to modify a recreational facility which
has not been completed at the time of closing apartments in one building of
a multi-phase project.
The provisions for rescission on the part of the buyer at any time
prior to closing and to receive a refund with interest in the event of a failure
to comply with the seven (7) disclosure items is the greatest shortcoming of
the disclosure legislation.

As is noted in section I of this Memorandum,

rescission is a completely impractical and ineffectual remedy for a purchase
who has sold or released his other accomodations and has already moved his
furniture and personal possessions to the area of the condominium project.
In most cases, the purchaser would be unaware of any discrepancies between
the material provided and the actual facilities provided until the time of
closing.

At that time it is much less of an immediate hardship to sign and

accept the discrepancies than it would be to accept a refund of one Is deposit
with interest, and then begin to look for another place to live.
Accordingly, it is suggested that the act be amended to include, in
addition to the right to rescind, specific penalties for gross negligence or
for fraud or misrepresentation on the part of the seller.

The penalties

shoµld include both civil and criminal penalties for fraud, _as well as actions
at l_aw for actual damages and at equity for specific performance where they
present a viable remedy.

To aid the purchaser, circumstances should be

set forth in the Statute constituting a prima facie and rebuttable presumption
of fraud.

Additionally, there should be.provisions for an administrative

agency of the State of Florida to receive complaints of such fraudulent
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practices, with authority to act in the purchaser's interests to prevent and
enjoin such practices.
Finally, the section should provide that the closing statement or
contract specifically incorporate all of the items represented prior to closing
or that the Purchase Agreement incorporating all of those documents survive
the closing.

This is suggested because of the number of cases in which the

condominium owner has failed to read the fine print of the closing statement
which has merged all transactions in the closing and which closing statement
omitted many m?-terial items contracted for in the Purchase Agreement.
Ill.

DEFICIENCIES IN RECENT LEGISLATION NOT
COVERED BY RECENT CHANGES:

The remaining legislation contains three important ambiguities.
First, it is not clear as to when a Declaration of Condominium
should be filed and when it can be filed. It would appear that for the protec
tion of the prospective purchasers and members of the public, the Declara
tion should be recorded at the earliest possible time after the plans for
the condominium are finalized and the project is begun.

However, many

Developers have recently taken the position that the Declaration may not be
recorded until the entire project is complete and a certificate of occupancy
issued, since only upon completion would an architect be able to certify that
the description in the Declaration accurately reflects what has been construct
ed, as is arguably required by § 711.0S(l)(e).

Similarly, §711.09 refers to

the certificate of the architect, engineer or surveyor as to the graphic
description of improvements constituting exhibits to the Declaration.
It would appear that the best way to resolve this question, both in
the _interest of the Developer and the purchasing public, would be to permit
recording of the Declaration with attached plans and exhibits, and a require
ment that the actual construction may not materially vary from the filed
plans without prior recordation of an amendment to the Declaration and plans
in conformation with the variation. This should be accompanied by a similar
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requirement that advertising materials be amended to reflect the change and
that all purchasers be directly advised of the change.

Upon completion of

the project, and issuance of a certificate of occupancy, the certificate of
the architect, engineer or surveyor would then be required.
A second area in need of clarification is the definition of a common
element with regard to leasehold interest in recreational facilities.

Differ-

ences have arisen as to whether a leasehold interest alone; that is, the
right to use a particular area in any facilities that are or may be constructed
on that area, without more, constitute a common element, or whether the
facilities themselves constr_ucted on the leasehold area are a common elemen
that must be graphically described in the Condominium Documentation.

If

only the leasehold interest itself may be construed as a "common element"
the Developer is free to record a lease containing no description whatsoever
of the recreational area and no graphic survey of the details of the facilities.
On the other hand, if the actual common element is the facilities themselves,
then the purchaser and the public generally are protected by having the
required detailed description and certificate of an architect, engineer or
surveyor as to the correctness of that description of the facilities themselves
The ambiguity lies in the silence of the Act as to recreational
facilities and as to the definition of "common element" with respect to a
leasehold interest.

Section 711. 121 falls short of answering the question in

its requirement that all leaseholds be "fully described", since it is suscep
tible of an interpretation that appending a copy of a lease without a description of the facilities contained or to be contained thereon is a "full description".
Thirdly, and finally, Section 711. 12(4), which provides that
"unless limited by the Declaration the powers and duties of the Association
shall include those set forth in this law", affords a loophole that gives the
Developer unlimited authority to limit the power and responsibility of the
Condominium Association.

If this provis-ion is to remain effective there

-11u,.w orr1ccs rRATES rLOYO PEARSON & STEWART, PROF'ESSIONAL AS�OCIATION, TVffLrTH F'LOOR ("'ONC'ORl1 nn11 nl•J('; .. ,� ,., n r,r,p•,·

should at least be some requirement that any material limitation on the
powers of the Association be disclosed in bold print in the advertising
brochures and that the limitations be placed in a prominent place within the
Documentation so that there is, in fact, full disclosure of such limitation of
power.
Respectfully submitted,
FRATES FLOYD PEARSON & STEWART
Twelfth Floor Concord Building
66 West Flagler Street
Miami, Florida 33130

Byn�1�
'

Gerald F. Richman
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A bill to be entitled
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An act relating to condominiums and

5

cooperative apartments; adding sub
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section (3) to §711.24, Florida Stat

utes, 1970 Supplement, as created by

7

chapter 70-274� Laws of Florida; pro

8
9

viding that statements and represen

10

tations made in the course or adver

11

tising for the sale of condominiums
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and cooperative apartments shall be

13

come part of the contract for sale;
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providing for enforceability of obli
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gations against the vendor; providing
an effective date.
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Be It Enacted by the Legislature of the State of Florida:
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Section 1.

711.24, Florida Statutes, 1970 Supplement, as created by

19

chapter 70-274, Laws of Florida, to read:

20

711.24 Full disclosure prior to sale; statements

21

and representations.--

22

{3)(a)

23
24
25
26
27
28
29

30

Subsection (3) is added to section

\

All statements and representations made in

advertisin� and promotional material, includinr, but not
limited to brochures. radio, television nnd ne1�soaper advertisem2!nts, scale models and artist's or architect's
renderingG, used in the sale, promotion or offering or a
cooperative or condominium :Cl))artment shall become a part

of the contract for sale of the cooperative or condominium

31
1

1
2

apartment which ,iD the ntb,1ect of said ndvcrt:t:::inc; or
promotionnl mnterial.
(b)

3

Th9 vendor �hall be obligated to perform all

4

promises and the vendec shall be entitled to rely upon ·all

5

representations cet forth in said advertisinG or nromotion

6

al material as if the promises and representat,ions ,-1ere set

7

forth in full in the contract for sale.

8

have the eame remedies in the event of default by the ven

9

dor as if the statements and representations were set

10

forth in full in the contract for sale.
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12

The vendee shall

1971;

Section 2.

This act shall take effect August 1,
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On page ______ , line ______ , section _______ , strike

entire line 9

as follows:
dor as if the statements and representations were set

and insert the following: ________________________________
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Senator
offered thl' following amendm,-nt

On page

1

, line

23

, section

1

, strike

all of line 23

as follows:
(3) (a)

All statements and representations made in

and insert the following: _______________________________
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All material statements and representations of fact made in
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SUMMARY
To:

Committee on Commerce

From:

Staff

Re:

SB 672 - Senator Stolzenburg

A major problem in the purchase of condominiums has been that
promotional materials depicting the conditions and facilities of
condominium properties have not been consistent with the
completed structure.
This bill amends Section 711.24, Florida Statutes, 1970 Supplement,
(70-274), by adding subsection (3) to require that all statements
and representations made in advertising and promotional material
(including but not limited to brochures, radio, television and
newspaper advertisements, scale models and artist's renderings)
used in the sale or promotion of a cooperative or condominium
apartment become part of the sales contract of such apartment.
Requires the vendor to perform all promises as if they were
enumerated in the contract for sale. Establishes vendee's right
to rely on such representations and his remedy to sue for breach
of contract.
Companion to HB 543.
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Comme�ts: Lines 1 & 2, pg. 2, should be underscored.
Line 20 underscore semi-colon

Line 21 do not underscore the period.
Similar t? House Bill No. 543 and Senate f3iJ._l No. 672

Senate Bill No. 751
Subject: Condominiums;
Advertisement
for Sale

By:

Weissenborn

&

G. Lewjs

Amends Section 711.24, F. S., 1970 Supplement (70-274),

by adding subsection (3) to require that all statements
and representations made in advertising and promotional

material (including but not limited to brochures, radio,

television and ne1:JSpaper advertisements, scale models and
artist's renderings) used in the sale or promotion of a

cooperative or condominium apartment become part of the
sales contract of such apartment.

Requires the vendor to

perform all promises as if they were enumerated in the
contract for sale.

Establishes vendee's right to rely

on such representations and his remedy to sue for breach
of contract.

·Similar to House Bill No. 543

Carton _

and Senate Bill No. 672.

HB 543
By Representative Thomas
Prefiled March, 1971

1
2
3
A bill to be entitled
4 AN ACT relating to condominiums and
cooperative apartments; adding sub5
section (3) to §711.24, Florida Stat6
7
utes, 1970 Supplement, as created by
8
chapter 70-274, Laws of Florida; providing that statements and represen9
tations made in the course of adver10
tising for the sale of condominiums
11
12
and cooperative apartments shall become part of the contract for sale;
13
providing for enforceability of obli14
gations against the vendor; providing
15
an effective date.
16
17 Be It Enacted by the Legislature of the State of Florida:
Section 1. Subsection (3) is added to section
18
19 711.24, Florida Statutes, 1970 Supplement, as created by
20 chapter 70-274, Laws of Florida, to read:
711.24 Full disclosure prior to sale,· stq,te1ttents _ . ___________ _
21
22 and representations.(3) (a) All statements and representations made in
23
24 advertising and promotional material, including but not
25 limited to brochures, radio, television and newspaper ad-

vertisements, scale models and artist's or architect's
27 renderings, used in the sale, promotion or offering of a
28 cooperative or condominium apartment shall ,become a part ·
29 of the contract for sale of the cooperative or condominium

26

30
31

1

1 apartment which is the subject of said advertising or
2 promotional material.
3

4
5
6

7

8
9

10

(b) The vendor shall be obligated to perform all
promises and the vendee shall be entitled to rely upon all
representations set forth in said advertising or promotional material as if the prom.ises and representations were set
forth in full in the contract for sale. The vendee shall
have the same remedies in the event of default by the vendor as if the statements and representations were set
forth in full in the contract for sale.

11
Section 2. This act shall take effect August 1,
12 1971.
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LEGISLATIVE SERVICE BUREAU SUMMARY
Amends Section 711.24, F. S., 1970 Supplement (70-274), by
adding subsection (3) to require that all statements and rep
resentations made in advertising and promotional material (in
cluding but -not limited to brochures, radio, television and news
paper advertisements, scale models and artist's renderings) used
in the sale or promotion of a cooperative or condominium
apartment become part of the sales contract of such apartment.
Requires the vendor to perform all promises as if they were
enumerated in the contract for sale. Establishes vendee's right
to rely on such representations and his remedy to sue for breach
of contract.
2

Representative s ___�llJ,:Ar,a,t,E1�
ttJ'f!:1..!�-------------------------

HB

SB ______

offered the following amendment:

On page __l____,

line

23-27

543

strike

"(3) (a) All statements and representations made in advertising and
promotional material, including but not limited to brochures, radio,
television and newspaper advertisements, scale models and artist's or
architect's renderings, used in the sale, promotion or offering"

and insert the following:

" (3) (a)

All material statements and representations of fact made in

advertising and promotional material, including but not limited to
brochures, radio, television and newspaper advertisements. scale models
FLORIDASTAH •.:,
DEPARTMErH OF
R. A. GRAY BUIL[,ii'

and artist's or architect's renderings, used in the initial sale"
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Mr. ______________moved the adoption of the amendment,
which was adopted.

which failed of adoption.
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5

cooperative a�artments;

addinq subsection

6

(3J to 711.24, Florida Stec�tes, 1970

7

Supplement, as created by Chapter 70-274,

8

Laws of Florida;

9

who purchases a condominium or cooperative

providing that any person

10

apartment in reliance upon false or mis

11

leading advertising shall be entitled to

12

rescind the contract or recover damages f0r

13

his loss;

14

bringing such actions;

providing an effec

tive date.

15.

16

providing a time limitation for

Be it ·Enacted by the Legislature of the State of

17

Florida:

19

section 711.24, Florida Statutes, 1970 Supplement,

21

read:

18
20

22

23
24

25
26

27

28

29
30

31

Section 1.

Subsection (3) is added to

as created by Chapter 70-274, Laws of Florida, to
711.24 Full disclosure prior to sale;

pub

lication of false or misleading information.
(3)

Any person who, in reliance upon any

false or misleading information puhlished in ad
vertising and promotional material, including but
not limited t� brochures and ne,.,,spaper advertise
ments, pays anything of value toward the purchase of
or acquiring an interest in a condominium or
cooperative apartment located in this state shall
l

1

be entitled Lo rescind the contract or recover

2

ciam.:100:; fClr his losr; prior to lhe cl.:-tlc of closing.

3

After the dule of closing, the purchuscr shall have

,· Li

a cuusc o! action for da1nagcs under this section for

5

a period of one year a�ter the purchaser moves into

6

the apctrlr..c·nt, or for a period of one year after

7

completion of the; co1, no11 clcnents or recreational

8

fnciliti�s, whichever is applicub��.

9

10

Section 2.

This act shall take effect

October 1, 1971.
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MK M·o· RAND UM
, Chapter 478 l,niforn. Land Sales Practices Law has no application i
to practices and relief contemplated by the proposed truth in
advertising leyislation, H.B. 543.
divisons of "more than 50 units".

I

Chapter 478 app] ies to sub
'l'here is nothing in this entire

Chapter which even_infers that it applies to Condominium or co
operative apartment developments.

..

Statute 478,021 (fl where it speaks of "lots, parcels, units, or

reproduced by

interests".
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'lhe nearest inference is Florid4

afield.

_j_

But this language construction would seen; to be far

�nother and far out reference is contained in F.S.

478.041 (7):
{ 7) 'l'he boan:. shall exerr,pt a subdivisicn wherein not
more than one hundred lots, parcels, units, or interests
are offered for sale during any twelve months �-er iod from
the provisions of this chapter if ti1e plan of pronotion
and disposition is directed to persons in the local com
munity in w:1.i.ch iJ.,· subdivisic,n is si':uated.
F. :-:
l.

3.

478.;:::l exempts from the act all transacti-:rns:
(b)

where there are "less than fifty units in sub
divided lands offered by a person in a period
of one year". Or
"on w:1ich there is a residential building, or
{c)
as to which there is a legal obligation on the
part of the seller to construct such a building
with:.n two years". Or
Where al: utility, street and drainage improvements
are completed.

i:By no stretch of the imagination could the Florida Uniform Land
;;sales Practices Act afford any relief to the class of people we

: are trying to protect by H.B. 543, the truth in advertising bill.

*

*

*

*

*

*

*

Florida Statutes 711.24 (2), full disclosure prior to sale, provid�;;1; that the buyer may rescind the contract for failure of seller to

,:make full disclosure as provided in the statute. The only relief
:1
;:he is entitled to from the seller is the return of his deposit
!; plus interest at the area rate.

!I

'l'hese apartments are offered for sale from a so-called "model

/;apartment",
artists models, architects elevation drawings, news,,

,,

!\paper,
radio nntl TV advertising together with l.Jrocllures.
1,

It , , ·

r.

, ,. }

..

• •

,

-

f ,.... -. �. ,

� •

r•,

;

.,

'l'hcse

c,r two later .

.':t.er

.rchasing an apartn·.ent the buyer usually

returns ncrth, SQll� !!ls Lorne and business (often at a sacrifice
price for � yu:i.ck sal,.,) only to return to Florida for the agreed
to closing ua'..c and fi,�s t.he building not ready for occupancy.
'.i'hj s requires hi!'\ to rent living quarters in the high rent season,
store his furnit�rc and involves hirn in much other expense.

*

*

*

*

*

*

*

'Ihe F.eal !:state i..icense Law, Florida Statutes 475.47, provides:
It shall :0·3 unla\•:ful for any person to p1;.blish or cause
to je PL'D lis:1.::·<l by mec1ns of ne\,spaper, periodical, radio,
television or 1:ri tten or printed matter, any false or
misleading infort.ation for the purpose of offering for
sale or for the purpose of causing or inducing any other
person to purchase real estate located in the state, or
to ac.,uire an interest in the title theret.o.
This is a ['L�nal

c,;:

felony statute and requires a criminal intent

to be proven �eyonc a. reasonable doubt to invor:e the penalties
prescribed by F.S. 475.48.
FloriC::a Stat.c1tc 4,:,. 49 provides for r-�scission of the purchase
contract or fnr ric·covery at law damages for his loss.

However

thcSt:! .;ctio::�; :· u�, '.. be brought within or.e year fror the date of the
first payrrer:t on the purcr.ase price.

If the purchaser sees or

physically exarr,ines the re2.l estate he is limited to 3 months to
bring his action.

I-:ost of these apartrr.ent purchase contracts are

not closed until more t:1D.n one year from the first deposit.

So

you have a rig:-,l createci with a built-in statute of limitation
'preventing relief to correct the �rong.
This statute further provides that if the purchaser or his
,· agent sees or physically examines the property before the purchase
the false and misleading advertising is excused.

This puts too

heavy a burden en the purchaser--he should not be required to
possess tlie talents and expertise of an FBI agent when he bargains
for a retirement home in Florida.

'l'his legal principle would

,, require every buyer to regard every real estate developer as a
potential cri�inal when he or his agent "views or physically
·.examines" the premises.

'l'he buyer woufd have more protection if

he avoided a "ch.:ince glance" .:it U1e D.partment site, at least he
v1ould not b•� bound liy ti,c 3 i:1c,nt!1 limit.:1Lion.

/, cc:nen., J ,,xc1r,in;,tion oi I'. s. 4 75. 49 \:ill lead you to a very
It would seem that
i..S .:, rir..:<-ticc1l 1:. .1tl1.;1 a recovery for the fraud set forth in

r:s.

475.47 is iL�o�s�Llc.

!J.B. 543 is very cle�r in its language and the 1emedy provided.
'!'he stat ute ot l:,•·itations would Le the statutory limitations for
written conlracL�;.

':.'he ;:-ro1,•osed l::ill has no con:'using language

to deal wi�h nor do0s it give the fraudulect advertisers any
escape clause.

'l'11e proposed legislation will put an end to the

kind of dbuses Lat have been so graphically testified to at your
consur;-:c ,- ,rotection Hearings w!·,ic!: hc::ve been held throughout the
state during t:·,e last couple of years.
uur oppc,ner.ts say t.hey only object to tl1is U �� l;ecause the
present l.:r,:s �,ro·-1iC::e relief in such matters and t!iey have cited
the above e1ree chapters of the Florida Statutes us evidence of
their clain,s.

\-:e s,_,t,- ,it that a careful ·examination of the present

rlori<la laws •.d 11 not support their- clain c;.
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By.Senator Weissenborn
February 22, 1972
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A Bill to be Entitled
An Act relating to condominiums and
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(3) to 711.24, Florida Statutes, 1970
Laws of Florida; providing that any person
who purchases a condominium or cooperative
apartment in reasonable reliance upon
material, false or misleading advertising
shall be entitled to rescind the contract or
recover damages for his loss; providing a
time limitation for bringing such actions;
providing an effective date.
Be It Enacted by the Legislature of the State of
Florida:
Section l.

Subsection (3) is added to section

711.24, Florida Statutes, 1970 Supplement, as created
by Chapter 70-274, Laws of Florida, to read:
711.24

Full disclosure prior to sale; publica

tion of false or misleading information.
(3)

Any person who, in reasonable reliance

upon any material, false or misleading statements or
information published by or under authority from the
seller, in advertising and promotional materials,
including but not limited to brochures and newspaper
advertising, pays anything of value toward the pur
chase of or acquiring an interest in a condominium or
1 •
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cooperative apartment located in this State shall have

2

a cause of action to rescind the contract or collect

3

damages from the seller for his loss prior to closing
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of the trans�ction by which he purchases or acquires
the interest.

After the closing of the transaction,

the purchaser shall have a cause of action against the
seller for damages under this section for a period of
one year after the date upon which the last of the
following events described in subparagraphs (a) through
(d) below shall occur:
(a)

The date of closing of the transaction; or

(b)

the first issuance by the applicable

govern�ental authority of a Certificate of Occupancy
or other evidence of sufficient completion of con
struction of the building containing the apartment to
allow lawful occupancy of the apartment.

In counties

or municipalities in which Certificates of Occupancy
or other evidence of completion sufficient to allow
lawful occupancy are not customarily issued, for the
purpose of this section evidence of lawful occupancy
shall be deemed given or issued upon the date that
such lawful occupancy of the apartment may first be
allowed under prevailing applicable laws, ordinances
or statutes; or
(c)

the completion by the seller of the common

elements and such recreational facilities (whether or
not the same are common elements) which the seller is
obligated to complete or provide under the terms of
the written contract or written agreement for purchase
2

l
2

and sale of the apartment; or
(d)

in the event there shall not be a written

3
4

contract or agreement for purchase and sale of the

5

common elements and such recreational facilities

6
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8
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apartment, then the completion by the seller of the
(whether or not the same are common elements) which
the seller would be obligated to complete under any
rule of law applicable to the seller's obligations.
(e)

Under no circumstances shall a cause of

action created or recognized under this section sur
vive for a period of more than five (5) years after th
closing of the transaction.
Section 2.

This act shall become effective

October 1, 1972.

LEGISLATIVE SUMMARY

Provides that any person who buys a condominium or
cooperative apartment in reasonable reliance upon
false or misleading advertising may rescind the
con�ract or reaover damages for his loss. Provides
a one year statute of limitations computed from the
date upon which the last of four enumerated events
occur. However, no cause of action recognized by
this act shall survive for a period of more than
five years.
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Senate Bill No. 931
Subject: Condominiums
and
Cooperatives

By:

Weissenborn - 42nd

Provides that any person who buys a condominium or
cooperative apartment in reasonable reliance upon
false or misleading advertising may rescind the
contract or recover damages for his loss. Provides
a one year statute of limitations computed from the
date upon which the last of four enumerated events
• occur. However, no cause of action recognized by
this act shall survive for.a period of more than
five years •
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The Honorable Charles H. Weber
Senator, State of Florida
2408 N. E. 26th Avenue
Fort Lauderdale, Florida
My dear Senator Weber:
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We feel our organization should go on record officially to support
the proposed enactment of a bill designed to control sales practices
of condominium and cooperative apartments by builders or developers
of such projects. The following, in our opinion, should be covered
by such legislation:
1.

All advertising media as well as all purchase agreements
and contracts shall state in detail what leases on ground
or other facilities will apply to the completed property.

2.

All advertising media shall set forth all contracts for
any facilities connected with the operation and maintenance
of the completed property.

).

A "Condominium Document" shall be furnished all purchasers
and said Document shall be placed on record in the County
Recorder's Office before a building permit is granted
and a copy of said "Documont" shall be attached to the
application for this permit. Said "Document" shall in
clude a Registered Engineer•s survey and legal description
of said property. All easements related to or affecting
the described property shall be included in this survey.

4.

The word "Substantial" as it relates to conformity or
compliance to the provisions of the "Document" shall be
eliminated. This should include use of the word as it
pertains to plans and specifications.

S•

Provision for complete compliance to all State and City
Codes shall be included in the "Document."

6.

A Registered Engineer and a Registered Architect shall
prepare and certify all plans before a building permit is
granted.

7.

A Registered Architect and a Registered Structural Engineer
shall inspect all work and material and certify same to be
in compliance with the plans and specifications of the
approved permit.

8.

An affidavit of compliance to plans, specifications and
codes and ordinances shall be on file before a Certificate
of Occupancy is granted.

The Honorable Charles H. Weber
9.

-2-

October

14, 1969

When the Developer-Builder are one and the same, the
local Building Department Authority shall appoint a
Rogistered Architect and a Registered Engineer to
supervise the compliance of all work and material.
Fees paid said Registered Architect and Registered
Engineer shall be paid by the Developer-Builder and
made a part of the building permit fee.

10.

No Certificate of Occupancy, partial or other, shall be
granted to any residential building until an affidavit
of compliance has been filed on the completed building
and final inspection has been made and all ordinances
have been certified as in compliance by the Registered
Architect, the Registered Engineer and the local
Building Department.

11.

All monies paid by purchasers of apartments shall be
placed in an escrow account to be used for construction
purposes only. Release of same shall b• cov•red by
substantiating invoices.

12.

Toe Developer-Builder or Contract Builder shall be held
responsible for all workmanship and material in the
building, including work and material supplied or
performed by sub-contractors, for a period of one
year from the date of the Certificate of Occupancy
under a Warranty.

1).

The Board of Governors of the Cooperative/Condominium
Building Corporation shall be controlled by a ma�ority
in membership composed of members named by the Developer
Builder until 90% of the apartments in the building are
sold and titles conveyed. In no case shall Board member
ship be controlled for more than one year after date
Certifioate of Occupancy has been granted.

14.

During the period of the year when the Builder-Developer
has majority control of the Board, no contract shall
be entered into which obligates the building owners
for more than one year without provision of Board
authority to cancel said contract at the end of the
one year term. Lease and Deod Covenants as of record
and shown in the "Document" excepted.

We trust you will give these suggestions your serious consideration
and that some or all may be included in any legislation enacted.
The necessity of these controls is based on bitter experiences
of many of our members •. ,
,;;,, · ;
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plan of the apartmept to be purchased by the
prospective buyer. There shall also be included
in the sales brochure information showing the
description and location of recreational facili
ties, parking facilities, and other common areas
together with a statement indicating which of
the facilities will be owned by the unit owners
and which of the facilities will be owned by
others.
Hlstor7.-12l, ch. 63-35; 18, ch. 65-387.
(2) All of the information required by sub
711.22 Authority to regulate.-Buildings in section (1) which is available at the time
cluded in a condominium property shall be sub shall be furnished to the prospective buyer
ject to the authority, regulation or control of prior to execution of the contract for sale.
the division of hotels and restaurants of the Thereafter, no changes or amendments may be
department of business regulation only to the made in any of the items furnished to the
extent provided in chapter 509. Such building� prospective buyer which would materially affect
not subject to the authority, regulation or con the rights of the buyer or the value of the unit
trol of the division under chapter 509 shall be without obtaining the approval of the buyer. If
subject to the provisions of chapter 399 with all of the information is not available at the
time of execution of the contract for sale, then
respect to elevators.
the contract shall provide that it shall be
Bl•lorr,-122, ch. 83-35; 1118, 35, ch. 81-108.
voidable at option of the buyer at any time
711.23 Remedies for violation.-Each unit up until fifteen days after the last item of
owner shall be governed by and shall comply required information is furnished to the pros
with this law and the declaration and bylaws as pective buyer, which latter act shall occur no
they may exist from time to time. Failure to do later than ninety days prior to the closing of
so shall entitle the association or any other unit the sale. Failure on the part of the seller or
owner to recover sums due for damages or in his agent to make full disclosure as required
junctive relief or both. Such actions may be
shall entitle the buyer to rescind the
maintained by the association or in a proper herein
contract for sale at any time prior to closing
case by an aggrieved unit owner. Such relief of the contract and to receive a refund of all
shall not be exclusive of other remedies pro deposit moneys paid with interest thereon at
vided by law.
the highest rate then being paid on savings
Bl1lor7.-123, ch. 83•35.
accounts, not inclusive of certificates of de711.24 Full disclosure prior to sale; pub- posit, by savings and loan associations in the
area in which the condominium property is
lication of false or misleading information.(1) Prior to the initial sale or offering for located.
(3) Any person who, in reasonable reliance
sale of any condominium parcel, the seller or deupon any material, false, or misleading stateveloper or his or its agent must make full
ments or information published by or under
disclosure of, and provide copies to the prosauthority from the seller, in advertising a11d
pective buyer of, the following information
promotional materials, including, but not limited
relative to the condominium project:
to, brochures and newspaper advertising, pays
(a) Copy of the declaration of condominanything of value toward the purchase of,
ium.
or acquiring an interest in, a condominium or
(b) Copy of the articles of incorporation or
cooperative apartment located in this state shall
charter of the association.
have a cause of action to rescind the contract
(c) Copy of the bylaws of the association.
or collect damages from the seller for his loss
(d) Copy of the underlying ground lease
or other document creating a right of use, if prior to the closing of the transaction by which
any, including terms and conditions and
he purchases or acquires the interest. After the
charges for same.
closing of the transaction, the purchaser shall
have a cause of action against the seller for
(e) Copy of the management or maintendamages under this section from the time of
ance contract, if any, which shall specify the
services to be rendered under the maintenance
closing until one year after the date upon which
contract and the charges to be made therethe last of the events described in paragraphs
under.
(a) through (d) below shall occur:
(f) Copy of a projected operating budget
(a) The closing of the transaction;
(b) The first issuance by the applicable
for the condominium unit to be sold to the
prospective buyer, including full details congovernmental authority of a certificate of
cernmg the estimated monthly payments for
occupancy or other evidence of sufficient comthe condominium unit, estimated monthly charpletion of construction of the building conges for maintenance or management of the
taining the apartment to allow lawful occupancy
condominium property, and monthly charges
of the apartment. In counties or municipalities
for the use, rental, or lease of recreational
in which certificates of occupancy or other
facilities.
evidence of completion sufficient to allow lawful
(g) Copy of the sales brochure and a floor
occupancy are not customarily issued, for the
1899

any tequirement concerning the use or location,
placement or construction of buildings or other
improvements which are, or may thereafter be
subjected to the condominium form of owner
ship, unless such requirement shall be equally
applicable to all buildings and improvements
of the same kind not then or thereafter to be
subjected to the condominium form of owner
ship.
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purpose of this section, evidence of lawful oc
cupancy shall be deemed given or issued upon the
date that such lawful occupancy of the apartment
may first be allowed under prevailing applicable
laws, ordinances, or statutes;
(c) The completion by the seller of the
common elements and such recreational facili
ties, whether or not the same are common
elements, which the seller is obligated to com
plete or provide under the terms of the written
contract or written agreement for purchase and
sale of the apartment; or
(d) In the event there shall not be a written
contract or agreement for purchase and sale
of the apartment, then the completion by the
seller of the common elements and such recrea
tional facilities, whether or not the same are
common elements, which the seller would be
obligated to complete under any rule of law
applicable to the seller's obligations.
Under no circumstances shall a cause of action
created or recognized under this section survive
for a period or more than five years after the
closing of the transaction.
History.-§2, ch. 70-274. �:!, C'h. 71-:177; �I. "h 72-:WJ

711.25 Deposits.(1) Whenever money shall be deposited or
advanced on a contract for the purchase of a
condominium unit prior to the filing of a notice
of commencement for the condominium project
pursuant to part I of chapter 713, such money
shall be held in a special account by the seller
or his duly authorized agent and shall not be
commingled with the funds of the seller or his
agent prior to the filing of a notice of com
mencement. If such money shall remain in this
special account for more than three months
and if it shall earn interest, the interest so
earned shall be added to the principal and paid
or credited to the buyer or seller, as the case
may be, who is entitled to receive the principal
upon closing or upon breach of the contract.
(2) When a notice of commencement is filed
for the condominium project pursuant to part
I of chapter 713, and if the contract for sale of
the condominium unit so provides, the de
veloper of the condominium project may with
draw such advance deposits from the special
account and use such sums in the actual con
struction and development of the condominium
property in which the apartment to be sold is
l-0cated, except that no part of such funds may
be used for salaries, commissions, or expenses
of salesmen or for advertising purposes. In
every such case when the contract permits use
of the advance payments or deposits for such
purposes, there shall be printed or clearly
stamped on the face of the contract and also
immediately above the place for signature of
the buyer the following legend: ADVANCE
PAYMENTS MADE PURSUANT TO THIS
CONTRACT MAY BE USED FOR CON
STRUCTION PURPOSES BY THE DEVELOP·
ER. This legend shall be conspicuously printed
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or stamped in boldface capital type larger than
the largest type used in the text of the con
tract but in no event less than 20-point type.
Failure to comply with the provisions of this
subsection shall render the contract voidable
at the option of the buyer, and all sums de
posited or advanced under the contract shall
be refunded with interest thereon at the high
est rate then being paid on savings accounts,
not inclusive of certificates of deposit, by
savings and loan associations in the area in
which the condominium property is located.
However, nothing herein shall be construed
as vesting in the buyer any lien rights not
otherwise provided by law or contract.
(3) If any portion of the funds so with
drawn is used by the developer for any purpose
other than as provided herein with intent to
defraud the prospective buyer, the developer
shall be deemed guilty of embezzlement and
upon conviction shall be punished in a manner
provided by law.
Blstor7 .-13, ch. 70-274.

711.30 Cooperative apartments; mainte
nance.-After January 1, 1971, any initial or
original contract, by which is meant the con
tract first entered into by the cooperative
association, for maintenance, management, or
operation of cooperative property, shall be sub
ject to cancellation at any time subsequent to
the time any individual unit owners assume
control of their association by vote of no less
than 75 percent of said individual unit owners.
In the case of a multiphase cooperative apart
ment project, the contract for maintenance,
management, or operation of the cooperative
apartment property shall not be subject to
cancellation as provided above until after the
last association or corporation in the entire
project comes under control of the individual
unit owners, notwithstanding the fact that
individual phases of the entire project may
be closed out and control of the association
or corporation as to those phases may be
assumed by the individual unit owners. How
ever, if no less than 75 percent of the individ
ual• unit owners in residence in the associa
tions or corporations which are under control
of the individual unit owners vote to cancel
said contract as to the building or buildings
in which they reside, said contract may be
canceled as to such building or buildings, but
this shall not affect the legal efficacy of said
contract as to common recreational areas or
as to other buildings in the project.
History.-§!, ch. 70-135.

711.31 Same; full disclosure prior to sale.
(1) Prior to the sale or offering for sale
of any cooperative apartment, the seller or
developer or his agent must make full dis
closure of, and provide copies to the prospective
buyer of, the following information relative to
the cooperative apartment project:
(a) Copy of proprietary lease or other docu-
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(b) The first issuance by the applicable govern
DER A LEASE OF A RECREATIONAL FACILITY,
AND FAILURE TO PAY THIS RENT MAY RE mental authority ofa certificate ofoccupancy or oth
er evidence of sufficient completion of construction
SULT IN FORECLOSURE OF THE LIEN.
(5) If condominium or cooperative parcels are of of the building containing the unit to allow lawful
fered for sale or lease prior to completion ofconstruc occupancy of the unit. In counties or municipalities
tion of the units and ofimprovements to the common in which certificates of occupancy or other evidence
elements, or prior to completion of remodeling of an of completion sufficient to allow lawful occupancy
existing building, the developer shall make available are not customarily issued, for the purpose of this
to each prospective purchaser or lessee for his in section evidence of lawful occupancy shall be
spection at a place convenient to the site a copy of deemed given or issued upon the date that such law
the complete plans and specifications for the con ful occupancy of the unit may first be allowed under
struction or remodeling of the unit offered to him prevailing applicable laws, ordinances, or statutes;
(c) The completion by the developer of the com
and of the improvements to the common elements or
mon elements or common areas and such recreation
common areas appurtenant to the unit.
(6) Sales brochures, if any, describing the con al facilities, whether or not the same are common
dominium or cooperative property and the units to elements or common areas, which the developer is
be sold or leased shall include a description and loca obligated to complete or provide under the terms of
tion ofrecreation facilities committed to be provided the written contract or written agreement for pur
by the developer, parking facilities, and other com chase or lease of the unit; or
(d) In the event there shall not be a written con
monly used facilities, together with a statement indi
cating which of the facilities will be owned by unit tract or agreement for sale or lease of the unit, then
owners as part of the common elements or common the completion by the developer of the common ele
areas and which of the facilities will be owned by ments or common areas and such recreational facili
others. A caveat in boldface type or capital letters no ties, whether or not the same are common elements
smaller than the largest type oftext material on the or common areas, which the developer would be obli
page shall be conspicuously placed on the inside gated to complete under any rule of law applicable
front cover or on the first page containing text mate to the developer's obligation.
rial ofthe sales brochure, or otherwise conspicuously
displayed in the following words: ORAL REPRE Under no circumstances shall a cause of action cre
SENTATIONS CANNOT BE RELIED UPON AS ated or recognized under this section survive for a
CORRECTLY STATING REPRESENTATIONS OF period of more than 5 years after the closing of the
THE DEVELOPER. FOR CORRECT REPRESEN transaction.
(2J In any action for relief under this section or
TATIONS, REFERENCE SHOULD BE MADE TO
THIS BROCHURE AND TO THE DOCUMENTS under s. 711.70, the prevailing party shall be entitled
REQUIRED BY SECTION 711.70(1), FLORIDA to recover reasonable attorneys' fees.
History.-s. 16, ch. 74-104. s. 12. ch. 75-224
STATUTES, TO BE FURNISHED BY A DEVELOP
ER TO A BUYER OR LESSEE.
711.72 Corrections by the association; cor
(7) If units are sold subject to a lease, or if units
by the courts; limitations on action.are leased rather than sold, all written or printed rections
Whenever it appears that there is an omission
advertising of the units shall contain a statement in or (1)
error in a declaration ofcondominium, in coopera
boldface type or capital letters no smaller than the
largest type in the context where used and in words tive documents, or in other documentation required
by law to establish the condominium or cooperative
with the following effect: THESE UNITS WILL BE form
of ownership, as the case may be, the associa
TRANSFERRED SUBJECT TO A LEASE.
tion may correct such error and omission by an
History.-s. 16, ch. 74-104
amendment to the declaration of condominium, the
'Note.-Bracketed language inserted by the editors.
cooperative documents, or the other documentation
711.71 Sales and leases; publication of false required by law, in the manner provided for in the
or misleading information.declaration, cooperative documents, or other docu
(!) Any person who, in reasonable reliance upon mentation required by law to effectuate an amend
any material statement or information that is false ment for the purpose of curing defects, errors, or
or misleading published by or under authority from omissions. Such an amendment need not require the
the developer in advertising and promotional mate same vote ofapproval of the members of the associa
rials, including, but not limited to, a prospectus, the tion as other amendments, and such an amendment
items required as exhibits to a prospectus, bro shall nevertheless be effective when duly passed, ap
chures,and newspaper advertising, pays anything of proved, and recorded among the public records when
value toward the purchase or lease of a condomini recordation is required, if property rights of the unit
um or cooperative parcel located in this state shall owners are not materially adversely affected. This
have a cause of action to rescind the contract or subsection shall not be deemed restrictive of the
collect damages from the developer for his loss prior powers of the association to otherwise amend the
to the closing of the transaction. After the closing of declaration, cooperative documents, or other docu
the transaction, the purchaser or lessee shall have a mentation, but shall be construed to authorize a sim
cause of action against the developer for damages ple process of amendment requiring a lesser vote for
under this section from the time of closing until 1 the purpose of curing defects, errors, or omissions
year after the date upon which the last of the events when the property rights of unit owners are not ma
described in paragraphs (a) through (d) shall occur: terially adversely aflected.
(2) Whenever it appears fuat there is an omission
(al The closing of the transaction;
1907

